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United States Interstate
Commerce Commission

12th Street and
Constitution Ave.,

Washington,

Attention:

Re:

Dear

DENCO Enterprises,

Ms.

No, - e
Date ._DECM:;
Fee § ~JQ&$£&Z‘.

ICC Washington, D.C.
Mildred Lee, 2303

N.W.

D.C. 20423

Ms. Rm.
Inc.

Lee:

In accordance with Section 20c of the Interstate
Comme;cg Act, please find enclosed the following documents
for filing and recording with vour office:

1.

3.

Reconstruction Agreement dated December 15, rr11983~1I
between Bangor and Aroostook Railroad Conpany

[ 200 J
and DENCO Enterprises, Inc. (one original and ~
two notarized copies); Q;”'.ﬁo

P
e
Railroad Equipment Lease Agreement dated Decem—f¥
ber 15, 1983 (one original and two notarized -
coples), and o N
20 VoL

A check in the amount of $100 to cover all
filing fees.

The names and addresses of each of the parties to
these agreements are as follows:

T -.flh

a’:é;

i

o

CERISE H.
RICHARD A.QETHEIMER
HOLLY C.LAURENT

FRANK DENNIS SAYLOR,I™
MARJORIE R, CORMAN
ELLEN S. CAUSEY
CHRISTINE HUGHES
MARY-KATHLEEN O'CONNELL
PHILIP H. NEWMAN

LINDA JOYCE HODGE
BRADFORD S. GENTRY
CHERYL L. CONNER

LAURA C.HODGES

ALLAN J. SULLIVAN

CAROL FRANCES RELIHAN
ALEXANDER A. RANDALL
JOHN R. LECLAIRE

STEPHEN A LlLLIAMS

LD BALINE

EPSTEIN

GORDON H. PIPER
KATHI L. HARTMAN
PHYLLIS A. ZINICOLA
SUSAN STURDY
REGINA M. PISA

P. LYNN PETERSON

DENCO Enterprises, Inc.
167 Worcester Street
Wellesley Hills, MA

02181

Bangor and Aroostook
Railrocad Company

Northern Main Junction
Park, RR 2

Bangor, Me 04401



GOODWIN, PROCTER & HOAR

United States Interstate
Commerce Commission

Page Two

December 21, 1983

Please return to me the executed copy of each of these
agreements with the recordation number and date stamped

thereon.
Sincerely,
/“~. 4
| C W
Raymohd C. Zemlin

RCZ:dg

Enclosure

cc: Mr. David Nassif (w/o enc.)
Mr. Owen H. Bridgham (w/o Enc.)



14236-A
DEC 27 1983 -2 25 PM
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RAILROAD EQUIPMENT LEASE AGREEMENT
Dated as of December L{,' 1983
Between
DENCO ENTERPRISES, INC.
LESSOR
and
BANGOR AND AROOSTOOK RAILROAD COMPANY
LESSEE
CQMONWEALTH COF MASSACEUSETTS Filed and Recorded with the
COUNTY OF SUFFOLK, S€<. December 21, 1983 Interstate Commerce Commission
The undersigred hereby states that this Agree- on December _ , 1983 at ____
ment is a true ahd correct copy of the Railroad and given Recordation
Equipment Iease Agreetent dated December 15, 1983 No.
executed by DENCO Eriyorz? Inc. and Bangor

o

Aroostook Railroad Cong
5 B ,:. -

My commission expires: A\ ’ Iz / g¢




RAILROAD EQUIPMENT LEASE AGREEMENT

Dated As of December;$ , 1983

Lessor: DENCO Enterprises, Inc., ("Lessor")
167 Worcester Street
Wellesley Hills, Massachusetts 02181

Lessee: Bangor and Aroostook Railroad Company ('"Lessee")
Northern Maine Junction Park, RR 2 .
Bangor, Maine 04401

1. Lease of Units. Lessor hereby agrees to lease to

Lessee, and Lessee hereby agrees to lease from Lessor, subject to
the provisions of this Railroad Equipment Lease Agreement (together
with all supplements, equipment schedules, exhibits and riders

hereto, "this Lease"), such units of railroad equipment (together

with all parts, attachments, additions, replacements and repairs
incorporated therein or affixed thereto, the "Units" or, inividu~
ally, a "Unit") as Lessor shall have acguired pursuant to the
Hulk Purchase Agreement, dated as of the date hereof between

Lessor and Lessee (the "Hulk Purchase Agreement"), and as shall

have been reconstructed pursuant to the Reconstruction Agreement
dated as of the date hereof between Lessor and Lessee (the

"Reconstruction Agreement"), which Units will be more particular-

ly described in the Equipment Schedules (the "Schedules' or,

individually, a "Schedule") to this Lease. The Schedules will be
signed by Lessor and Lessee at the time of any redelivery and

acceptance of Units pursuant to the Reconstruction Agreement and,
upon execution and delivery of any Scﬁedule, such Schedule shall

become a part hereof.



2. Term; Rent; Taxes and Other Impositions; Late Payments.

(a) The term of this Lease (the "Term") as to any Unit
shall be a continuous period which shall commence on the date of
redelivery and acceptance of such Unit pursuant to the Reconstruc-
tion Agreement and shall extend to, and shall expire (unless
sooner terminated pursuant to the provisions of this Lease) on,
the twelfth anniversary of the Base Lease Commencement Date (as
defined in the Schedules).

(b) Lessee shall pay to Lessor (i) facilities charges

("Facilities Charges"), (ii) interim rent ("Interim Rent") and

(iii) Basic Rent (as defined below) as rental ("Rent") for the
use of each of the Units during the Term therefor in accordance
with the Schedules. The Facilities Charges with respect to each
Unit shall be paid by Lessee to Lessor on or before the date of
payment by Lessor of the Reconstruction Cost (as is defined in
the Reconstruction Aéreement) for such Unit pursuant to the
Reconstruction Agreement. The Interim Rent with res;ect to each
Unit shall be paid by Lessee to Lessor on or before the Base
Lease Commencement Date. The Basic Rent shall be payable in
forty-eight (48) consecutive payments, payable in advance ("Basic
Rent"), each of which payments is to be in an amount with respect

to all Units as set forth in the Schedules (such amount being

herein referred to as the "Basic Rent Factor"). The first such

payment of Basic Rent shall be due and payable on the First Basic
Rent Date (as defined in the Schedules), and each succeeding
payment shall be due and payable on the same numerical date in

each third succeeding month.



(c) Lessor shall pay, when due, any sales taxes imposed
with respect to the sale of the Units to Lessor on the respective
delivery dates under the Hulk Purchase Agreement and with respect
to their redelivery under the Réconstruction Agreement; Lessee
shall pay, when due, all other taxes (including, without limita-
tion, sales, use, excise, gross receipts, value added, personal
property, stamp, documentary and ad valorem taxes), levies,
imposts, duties, charges, license and registration fees, assess-
ments or withholdings of any nature whatsoever, together with any
penalties, additions to tax, fines or interest thereon (collective-

ly, "Impositions"), imposed with respect to the purchase, leasing,

ownership, possession, use, sale, delivery, transfer of title,
operation, return or other disposition of the Units during the

Term therefor; provided, however, that Lessee need not pay any

such Impositions if and to the extent that such Impositions are
being contested by Léssee in good faith by due diligence and by
appropriate proceedings and if and as long as such p;oceedings do
not involve, in Lessor's good faith judgment (which shall be
conclusive and‘binding upon Lessee), any risk of the sale, for-
feiture or loss of the Units or any interest therein. Lessee
shall also pay, or shall reimburse Lessor upon demand for, all
taxes (except Federal or state net income taxes) imposed on
Lessor or Lessee with respect to the Rent payable hereunder.
Lessee shall file all required reports or returns with respect to
such Impositions and shall furnish copies thereof to Lessor. 1In

the event Lessor shall prepare or file any reports or returns

with respect to such Impositions, then Lessee shall, at its own



expense, cooperate with and assist Lessor in connection with such
preparation or filing.

(d) In the event that any Rent or other payment due under
this Lease shall not be paid when due, Lessee shall pay to
Lessor, on demand, interest on such overdue payment at the lesser
of the maximum rate of interest permitted by applicable law or
three percent (3%) per annum above the base rate announced from
time to time by Bank of New England, N.A. in Boston, Massachusetts
on 90-day loans to substantial commercial borrowers.

(e) Lessee shall pay when due all costs of whatscever
nature (except as set forth in paragraph 2(c) above) relating to
or associated with the possession, use, purchase or control of
the Units hereunder.

3. Place of Payment; Net Lease. All amounts payable to

Lessor hereunder shall be paid at Lessor's office at the address
set forth above, unléss Lessor directs otherwise, and shall be
paid without any notice, demand, deduction, setoff, ;ounterclaim,
defense or recoupment whatsoever, with respect to each of which
Lessee hereby waives (to the extent permitted by applicable law)
all rights that it might otherwise have, now or at any time
hereafter. LESSEE AGREES THAT LESSEE'S OBLIGATION TO PAY ALL
AMOUNTS DUE HEREUNDER IS ABSOLUTE AND UNCONDITIONAL AND SHALL NOT
BE AFFECTED BY ANY CIRCUMSTANCE WHATSOEVER, INCLUDING, WITHOUT
LIMITATION, ANY DEFECT IN ANY OF THE UNITS, ANY FAILURE OF ANY OF
THE UNTIS TO COMPLY WITH SPECIFICATIONS OR WARRANTIES, ANY DEFECT
IN TITLE TO, OR ANY LIEN OR ENCUMBRANéE ON, ANY OF THE UNITS, ANY

DAMAGE TO OR LOSS OR DESTRUCTION OF ANY OF THE UNITS OR ANY



INTERRUPTION OR CESSATION OF USE OR POSSESSION OF ANY OF THE
UNITS BY LESSEE FOR ANY REASON. LESSEE HEREBY WAIVES (TO THE
EXTENT PERMITTED BY APPLICABLE LAW) ANY AND ALL RIGHTS THAT IT
NOW MAY HAVE OR THAT AT ANY TIME HEREAFTER MAY BE CONFERRED UPON
IT, BY STATUE OR OTHERWISE, TO TERMINATE OR CANCEL THIS LEASE,
EXCEPT IN ACCORDANCE WITH THE EXPRESS PROVISIONS HEREOF. EACH
PAYMENT MADE BY LESSEE HEREUNDER SHALL BE FINAL, AND LESSEE
AGREES NOT TO SEEK TO RECOVER ALL OR ANY PART OF ANY SUCH PAYMENT
FOR ANY REASON WHATSOEVER.

4. Inspection; Delivery and Acceptance; Certificate of

Acceptance. (a) Lessor retains certain rights to inspect the
Units prior to and during the reconstruction thereof as more

fully provided in the Hulk Purchase Agreement and the Reconstruc-
tion Agreement. Upon completion of reconstruction of the Units,
the Units shall be tendered to the Lessee, at the place of
reconstruction thereéf. Upon such tender, Lessee shall cause an
inspector designated and authorized by Lessee to ins;ect thorough-
ly the same, and, if such Units are found to be in good order and
reconstructed in accordance with the Specifications (as defined

in the Reconstruction Agreement), to accept delivery of such

Units and to execute and deliver to Lessor a Certificate of

Acceptance (the "Certificate of Acceptance") in the form attached

hereto as Exhibit A with respect to such Units; provided, however,

that Lessee shall not accept, and Lessor shall have no obligation
to lease, any Units delivered after the Outside Delivery Date (as

defined in the Reconstruction Agreement).



(b) Lessee's execution and delivery of a Certificate of
Acceptance with respect to the Units pursuant ﬁo paragraph 4{(a)
hereof shall conclusively establish that such Units are accept-
able to and accepted by Lessee under this Lease, notwithstanding
any defect with respect to design, manufacture or condition or in
any other respect, and shall conclusively establish as between
Lessor and Lessee that such Units are in good order and condition
and conform to the specifications applicable thereto and to all
applicable United States Department of Transportation and Inter-
state Commerce Commission requirements and specifications, if
any, and to all standards recommended by the Association of
American Railroads applicable to reconstructed railroad eguipment
of the character of the Units as of the date of such Certificatg
of Acceptance.

5. Disclaimer of Warranties by Lessor; Assignment of

Warranties of Rebuilder. (a) Lessee acknowledges and agrees

that LESSOR SUPPLIES THE UNITS TO LESSEE "AS IsS" AND MAKES NO
WARRANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO THE
VALUE, OPERATION, TITLE, MERCHANTABILITY, FITNESS (FOR USE OR FOR
ANY PARTICULAR PURPOSE), DESIGN, CAPACITY OR CONDITION OF, OR AS
TO THE QUALITY OF THE MATERIAL OR WORKMANSHIP IN, THE UNITS, OR
ANY OTHER WARRANTY OR REPRESENTATION WHATSOEVER, WRITTEN OR ORAL.
Lessee further acknowledges and agrees that LESSOR SHALL NOT BE
RESPONSIBLE FOR ANY LIABILITY, CLAIM, LOSS, DAMAGE (DIRECT OR
CONSEQUENTIAL) OR EXPENSE, OF ANY KIND OR NATURE, CAUSED DIRECTLY
OR INDIRECTLY BY THE UNITS, OR ANY INADEQUACY THEREOF OR DEFECT

(LATENT OR PATENT) THEREIN, OR RESULTING DIRECTLY OR INDIRECTLY



FROM THE OPERATION OR USE THEREOF, and Lessee shall look solely
to Rebuilder (as defined in the Reconstruction Agreement) for all
warranty claims (including any patent warranty claims) with
respect thereto.

(b) Lessor hereby assigns to Lessee (effective as of the
time of redelivery of each of the Units pursuant to the Recon-
struction Agreement), without recourse, all warranties with
respect to such Unit made by the Rebuilder pursuant to the
Reconstruction Agreement, such assignment to remain in effect
during the Term for use of the Units by Lessee unless and until
an Event of Default (as defined in paragraph 13 below) or an
Incipient Default (as defined in said paragraph) shall have
occurred and be continuing.

6. Conditions Precedent. The obligation of Lessor to

lease any of the Units to Lessee hereunder shall be subject, on
or as of the redelivery date for such Unit under the Reconstruc-
tion Agreement, to (i) Lessee's acceptance of such Unit pursuant
to paragraph 4(a) above, as evidenced by Lessor's receipt of the
Certificate of Acceptance with respect thereto; (ii) Rebuilder's
redelivery of such Unit to Lessor in full accordance with the
provisions of the Reconstruction Agreement, (iii) Lessee's
execution and delivery at Lessee's expense of such documents as
Lessor may reasonably deem to be necessary or desirable (each in
form and substance satisfactory to Lessor), including, without
limitation, an opinion of counsel, a certificate of officers of

Lessee, Uniform Commercial Code financing statements and other



filings and publicatioﬁs as may be appropriate with respect to
Lessor's interest in the Units including, without limitation,
filings with the United States Interstate Commerce Commission;
(iv) there not having occurred, since the date of the most recent
financial statements for Lessee certified by the chief financial
officer of Lessee theretofore furnished by Lessee to Lessor, any
material adverse change in the financial condition of Lessee or
in Lessee's ability to perform its obligations hereunder or under
the Hulk Purchase Agreement or the Reconstruction Agreement; (v)
there having occurred no change in applicable law that would have
a material adverse impact on the transactions contemplated by
this Lease (unless Lessor and Lessee shall have agreed upon
appropriate adjustments and indemnities to compensate for such
change); (vi) Lessee's representations and warranties contained
in this Lease being true and accurate as if made on and as of
such date, and Lesseé's having performed and complied with all of
its covenants and obligations hereunder and under th; Hulk
Purchase Agreement and the Reconstruction Agreement; (vii) Lessor
having received a report from Lessee or from an independent
expert acceptable to Lessor, which report is satisfactory to
Lessor in form and in substance and states that (1) an amount
equal to at least 20% of the sum of the aggregate Purchase Price
(as defined in the Hulk Purchase Agreement) and the aggregate
Reconstruction Cost (as defined in the Reconstruction Agreement)
of the Units is a reasonable estimate of what the fair market

value of the Units will be at the end of the Term (the same to be



determined without including in such value any increase or
decrease for inflation or deflation prior to such time and after
subtracting from such value any cost to Lessor for removal and
delivery of possession of the Units at the end of the Term), (2)
a remaining useful life, expressed in years, at least equal to
25% of the number of years (or fractions thereof) comprising the
Term is a reasonable estimate of what the remaining useful life
of the Units will be at the end of the Term, and (3) a salvage
value of 10% or less of an amount equal to the sum of the aggre-
gate of the Purchase Price and the aggregate of the Reconstruc-
tion Cost is a reasonable estimate of what the salvage value of
the Units will be at the end of the economic useful life thereof.

7. Reports; Inspection. (a) Lessee shall furnish to

Lessor (i) within 90 days after the end of each fiscal year of
Lessee, copies of Lessee's financial statements for such fiscal
year, certified by a-recognized firm of independent certified
public accountants, (ii) within 60 days after the ené of each of
the first three fiscal quarters of each fiscal year of Lessee,
copies of Lessee's financial statements for such fiscal quarter
and for the portion of such fiscal year elapsed through the end
of such fiscal guarter, certified by the chief financial officer
of Lessee, (iii) on the date on which the financial statements
referred to in clause (i) above are submitted to Lessor (and at
such other times as Lessor may reasonably request), a written

report (A) describing the condition of the Units and the main-

tenance program being followed with respect thereto and (B)



stating that in the case of all Units repainted during the period
covered by such report, the markings required by paragraph 8(a)(v)
hereof shall have been preserved or replaced, and (iv) promptly
after the occurrence thereof, (A) written notification, in
reasonable detail, as to any accident, claim or demand relating
to any of the Units or to the ownership, operation or condition
thereof (together with copies of all documents pertainingAto such
accident, claim or demand) and (B) written notification, in
reasonable detail, as to the attachment of any tax or other lien
on the Units.

(b) Lessor shall have the right, on request at its expense,
to inspect and examine the Units and any records relating to the
maintenance or operation thereof at any reasonable time; provided,
however, that Lessor shall be under no duty to make any such
inspection or examination at any time and shall be subject to no
liability by reason of not making the same.

8. Use, Operation, Possession and Repair; Indemnification;

Compliance with Law. (a) Lessee hereby agrees that Lessee:

(i) will use the Units solely in the ordinary course
of its business and only in the manner for which they were
designed or intended and so as to subject them only to ordinary
wear and tear;

(ii) will not, without the prior written consent of
Lessor, assign, transfer or encumber its leasehold interest under
this Lease in any of the Units and will not, without prior writ-

ten consent of Lessor, which consent shall not be unreasonably

10



withheld, enter into any sublease with respect to, part with the
possession or control of, or suffer or allow to pass out of its
possession or control, any of the Units, except to the extent

permitted by the provisions of subsection (a)(iii) of this para-

graph 8; provided, however, that any assignment or sublease

entered into by Lessee hereunder shall provide (A) that the Units
shall be used only as provided in subsection (a)(iii) of this
paragraph 8, (B) that Lessee shall remain primarily liable to
perform and discharge all of its obligations hereunder (including
its obligations in respect of the maintenance of the Units) and
(C) that the rights of the assignee or sublessee under such
assignment or sublease shall be expressly subject and subordinate
to all of the terms and condtions of this Lease and to Lessor's
right to repossess the Units pursuant to paragraph 14 below;

provided, further, that Lessee and such assignee or sublessee

shall have executed and delivered to Lessor, at Lessee's expense,
L}

such Uniform Commercial Code financing statements or similar

documents as Lessor may deem to be necessary or desirable (each

N

in form‘and substance satisfactory to Lessor).

(iii) as long as no Event of Default or Incipient
Default shall have occurred and be continuing, will use the Units
upon the lines of railroad owned or operated by it (either alone
or jointly) or by any corporation, a majority of whose voting
stock (i.e., having ordinary voting power for the election of a
majority of its Board of Directors) is owned directly or indirect-

ly by Lessee, or upon lines of railroad over which the Lessee or

11



such corporation has trackage or other operating rights or over
which equipment of Lessee is regularly operated pursuant to con-
tract or upon connecting and other carriers in the usual inter-
change of traffic or pursuant to run-through agreements, but only
upon and subject to all the terms and conditions of this Lease;

provided, however, that, notwithstanding the foregoing, Lessee

shall at no time throughout the Term of this Lease assign or
permit the assignment of any Unit to service (including, without
limitation, the regular operation or maintenance thereof) outside
the continental United States, except such use as will not, under
Section 48(a)(2) of the Internal Revenue Code of 1954, as amended
(the "Code"), prevent the Units' being (as respects the aggregate
Reconstruction Cost of the Units) "new Section 38 property," as
defined in the Code, or as will not result in any amounts includ-
able in, or deductible from, Lessor's gross income with respect
to this Lease being freated as derived from, or as allocable to,
sources outside the United States for Federal income.tax purposes;
(iv) will at all times, at Lessee's expense, Kkeep the
Units free and clear of all liens, charges and other encumbrances
whatsoever other than Permitted Liens (as defined in the last
sentence of this paragraph 8(a)) and free and clear of all
Impositions (other than Impositions that are being contested by
Lessee in full accordance with, and to the extent permitted by,
paragraph 2(c) above) that might in any way affect the title of

Lessor to the Units or result in any encumbrance upon the same;

12



(v) will cause each Unit to be kept numbered with its
road number as set forth in Schedule A to the related Equipment
Schedule and will keep and maintain, plainly, distinctly, per=-
manently and conspicuously marked by a plate or stencil printed
in contrasting colors upon each side of each Unit in letters not
less than one inch in height the following:

"Owned By and Leased From DENCO Enterprises,

Inc. Under a Lease Filed Pursuant to Interstate

Commerce Act, Section 20c."
with appropriate changes thereof and additions thereto as from
time to time may be required by law in order to protect the title
of Lessor to such Unit, its rights under this Lease and the
rights of any assignee under paragraph 19 hereof, will not place
any such Unit in operation or exercise any control or dominion
over the same until the required legend shall have been so marked
on both sides thereof and will replace promptly any such names
and word or words which may be removed, defaced, obliterated or
destroyed and will not change the road number of any.Unit except
with the consent of Lessor and in accordance with a statement of
new road numbers to be substituted therefor, which statement
previously shall have been delivered to Lessor by Lessee and
filed, recorded or deposited in all public offices where this
Lease shall have been filed, recorded or deposited;

(vi) except as above provided, will not allow the name
of any person, association or corporation to be placed on the

Units as a designation that might be interpreted as a claim of

ownership; provided, however, that Lessee may cause the Units to

13



be lettered with the names or initials or other insignia custo-
marily used by Lessee or its affiliates on railroad equipment
used by it of the same or a similar type for convenience of
identification of the right of Lessee to use the Units under this
Lease;

(vii) will maintain the Units, at Lessee's expense, in
the same operating order, repair and condition as when received
by Lessee hereunder, ordinary wear and tear only excepted, and in
compliance with all applicable laws, rules and regulations, and,
to the extent possible, suitable for interchange in accordance
with the Interchange Rules of the Association of American Rail-
roads (or any successor organization having responsibility for
matters pertaining to the interchange of freight traffic) (the

"Interchange Rules") and all requirements of the insurance

referred to in paragraph 9 below;

(viii) will furnish, at Lessee's expense, all parts
(including replacement parts), supplies, services and utilities
necessary to the operation or maintenance of the Units, all of
which shall immediately become the property of Lessor; provided,
however, that Lessee shall make no other additions or improvements
to any Unit unless the same are readily removable without causing
material damage to such Unit. Title to any such readily removable
additions or improvements shall remain with Lessee. If Lessee
shall at its cost cause such readily removable additions or
improvements to be made to any Unit, Lessee may, or at the

request of Lessor, Lessee shall, prior to the return of such Unit

14



to Lessor hereunder, remove the same at its own expense without
causing material damage to such Unit; and

(ix) will, prior to the delivery of any Unit pursuant
to the Lease, cause the Lease and the Reconstruction Agreement to
be duly filed pursuant to the provisions of the Interstate
Commerce Act and deposited, within 21 days from the execution
thereof, with the Registrar General of Canada (and provision made

for publication of notice of such deposit in The Canada Gazette)

pursuant to the provisions of the Railway Act of Canada and will,
from time to time, do and perform any other act and will execute,
acknowledge, deliver, file, register and record (and will refile,
reregister or rerecord whenever required) any and all further
instruments required by law or reasonably requested by Lessor for
the purpose of protecting Lessor's title to the Units and will
deliver to Lessor proof of such filings and pay all costs,
charges and expenses incident to any such filing, refiling,
recording and rerecording or depositing and redepositing of any
such instruments or incident to the taking of such action.

For purposes hereof, "Permitted Liens" shall mean and include

only (A) the interest of Lessee under this Lease, (B) liens for
taxes either not yet due or being contested by Lessee in full
accordance with, and to the extent permitted by, the provisions
of this Lease, (C) liens resulting solely from acts on the part
of Lessor that are not contemplated by this Lease or by any other
document to be executed and delivered by Lessee in connection

with the transactions contemplated hereby ("Lessor's Liens") and

15



(D) inchoate materialmen's or mechanics' liens arising in the
ordinary course of Lessee's business and securing sums either not
yet delinquent or being contested by Lessee in good faith by due
diligence and by appropriate proceedings, if and as long as such
proceedings do not involve, in Lessor's good faith judgment
(which shall be conclusive and binding on Lessee), any risk of
the sale, forfeiture or loss of the Units or any interest therein.

(b) Lessee assumes responsibility for all costs incurred in
connection with the use and operation of the Units and assumes
all risks of loss, theft, condemnation or destruction of, or
damage to, the Units and all risks of any injuries or damages
incident thereto, whether to employees, agents or property of
Lessee, Lessor or third parties. Lessee will hold Lessor harm-
less from all of the above and from all losses, damages, penal-
ties, liabilities and expenses (including attorneys' fees),
howsoever arising, incurred because of or with respect to (i) the
Units or any portion thereof or the actual or alleged acquisition,
delivery, management, control, ownership, leasing, possession,
use, installation, operation, maintenance, condition, defect
(whether or not discoverable by Lessor or Lessee), storage,
return, repossession, surrender, sale or other disposition
thereof (including claims for patent, trademark or copyright
infringement, actual or alleged, in respect of the Units), (ii)
any act or omission of Lessee hereunder or (iii) the impositioh
of strict or absolute liability in tort. It is understood and

agreed that Lessee shall in no event be required to indemnify
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Lessor under this paragraph 8(b) against any loss or liability to
the extent that the same arises solely by reason of Lessor's own
gross negligence or willful misconduct. If either Lessor or
Lessee shall obtain knowledge of any matter with respect to which
Lessor would be entitled to indemnification under this para-
graph 8(b), such party shall give prompt written notice thereof
to the other party, but no failure to give or receive any such
notice shall relieve Lessee from any obligation to indemnify
Lessor pursuant hereto. In the event that any action, suit,
proceeding or other claim is brought or made by a third party
against Lessor in connection with any matter with respect to
which Lessor would be entitled to indemnification under this
paragraph 8(b), Lessee will cooperate fully with Lessor in
defending against such action, suit, proceeding or other claim.
(c) Lessee agrees to comply with all governmental laws,
regulations, requireﬁents and rules (including, without limita-
tion, the rules of the United States Department of T;ansportation,
the Interstate Commerce Commission and, to the extent applicable,
the current Interchange Rules or supplements thereto) with
respect to the use and maintenance of each Unit subject to this
Lease. In case any equipment or appliance is required to be
altered, added, replaced or modified on any Unit in order to
comply with such laws, regulations, reguirements and rules,
Lessee agrees to make such alterations, additions, replacements
and/or modifications at its own expenses and title thereto shall

be immediately vested in the Lessor; provided, however, that
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Lessee may, in good faith and by appropiate legal proceedings,
contest the validity or application of any such law, regulation,
requirement or rule in any reasonable manner which does not in
the opinion of Lessor (which shall be conclusive and binding on
Lessee) adversely affect the property rights or interests of
Lessor in the Units or hereunder.

9. Insurance. (a) Lessee shall, at its own cost, maintain
throughout the Term and during any storage period thereafter,
with financially sound and reputable insurers acceptable to
Lessor, "all risk" insurance, in form and substance satisfactory
to Lessor, insuring against loss or damage to the Units in an
amount equal to the greater of the amount set forth in the
Interchange Rules as being applicable to the loss of the Units

(the "AAR Value") or the Stipulated Loss Value (determined as

specified in the Schedules) of the Units; provided, however, that
Lessee may, at its option, in good faith self-insure the afore-
mentioned risks with respect to the Units in a manner consistent
with industry practice and Lessee's practice for self-insuring
such risks with repsect to other railroad rolling stock owned or
operated by it (except that Lessees may not self-insure such
risks at any time after Lessor has determined in good faith,
which determination shall be conclusive and binding on Lessee,
that there has been any material ad&erse change in the financial
condition of Lessee since the date of this Lease).

(b) Lessee shall, at its own cost, maintain in effect

throughout the Term and during any storage period thereafter,
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with financially sound and reputable insurers acceptable to
Lessor, comprehensive general public liability insurance with
respect to the Units, in form and substance satisfactory to
Lessor, insuring against loss or damage to the persons and
property of others in amounts which shall be satisfactory to
Lessor; provided, however, that Lessee may, at its option, in
good faith self-insure the aforementioned risks with respect to
the Units in a manner consistent with industry practice and
Lessee's practice for self-insuring such risks with repsect to
other railroad rolling stock owned or operated by it (except that
Lessees may not self-insure such risks at any time after Lessor
has determined in good faith, which determination shall be
conclusive and binding on Lessee, that there has been any mate-
rial adverse change in the financial condition of Lessee since
the date of this Lease).

{(c) Each insurénce policy (i) in the case of property
insurance on the Units, shall provide that settlemen;s for losses
shall be paid only to Lessor (and/or to its assignees) and shall
insure Lessor's interest regardless of any breach or violation by
Lessee of any warranty, declaration or condition contained in
such policy, (ii) in the case of public liability and property
damage insurance, shall name both Lessor and Lessee as insureds
and shall provide that all insurance (except the limits of
liability) thereunder shall operate as if there were a separate
policy covering each insured, (iii) shall be primary and without

right of contribution from any other insurance carried by Lessor,
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and (iv) shall provide for 30 days' written notice to Lessor as a
precondition to the effectiveness of any alteration or cancella-
tion of coverage thereunder. Certificates of insurance or other
evidence satisfactory to Lessor (including originals or certified
copies of such insurance policies), demonstrating the existence
of insurance complying with the provisions of this paragraph 9,
the terms and conditions thereof and the payment of all premiums
therefor, shall be delivered to Lessor with respect to any Unit
prior to the redelivery of such Unit pursuant to the Reconstruc-
tion Agreement and, thereafter, at least 30 days prior to the
expiration of each such policy.

10. Damage to Units; Total Loss. (a) If any Unit is lost,

stolen, condemned, wholly destroyed, damaged beyond repair or
otherwise rendered permanently unfit or unavailable for use by
Lessee for any reason, such Unit shall be deemed to have suffered

a "Total Loss" for purposes hereof. In the event of the Total

Loss of any Unit, Lessee shall pay to Lessor, within 60 days
after the date of such Total Loss, an amount equal to the Stipu-
lated Loss Value of such Unit as of the date of such Total Loss
(less the amount of any proceeds of property insurance received
by Lessor with respect to such Total Loss prior to the date of
such payment by Lessee), together with (i) any unpaid Rent due in
respect of such Unit to and including the date of such Total Loss
and any other payments owing under this Lease and (ii) interest
on each of the aforesaid amounts at tbe rate set forth in para-

graph 2(d) above for the period from the date of such Total Loss
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to the date of receipt thereof by Lessor. Upon payment in full
of all such amounts, this Lease shall terminate with respect to
such Unit. Should Lessor receive any proceeds of property
insurance with respect to such Total Loss in an amount exceeding
the amounts referred to in the second preceding sentence, Lessor
shall, unless an Event of Default or an Incipient Default shall
have occurred and be continuing, or the amount of such proceeds
due Lessor shall be in controversy, pay over such excess proceeds
to Lessee on the later of the date of payment by Lessee pursuant
to this paragraph 10(a) or, if such excess proceeds are later re-
ceived, within a reasonable time thereafter, as compensation for
the loss of Lessee's leasehold interest in such Unit. For
purposes hereof, the Stipulated Loss Value of any Unit shall be
an amount determined as specified in the Schedules.

(b) If any Unit is damaged but is capable of being repaired,
such Unit shall be pfomptly repaired by Lessee, at Lessee's
expense, and this Lease shall continue in effect. Sﬁould Lessor
receive any proceeds of property insurance with respect to such
damage, Lessor shall, unless an Event of Default or an Incipient
Default shall have occurred and be continuing, pay over such
proceeds to Lessee, for application to the cost of such repair or
to reimbursement of Lessee if Lessee has theretofore paid the

costs thereof.

11. Return of Units; Storage. (a) At the expiration or

sooner termination of the Term, Lessee shall, at its own risk and

expense, unless Lessee has exercised the option provided for in
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paragraph 15(a) below, return the Units to Lessor, upon such
storage tracks of Lessee or any entity associated with or owned
or controlled by Lessee, as Lessor may‘designate, free and clear
wa éll liens, charges and other encumbrances whatsoever (other
than Lessor's Liens), in the same operating order, repair and
condition as when received by Lessee hereunder, ordinary wear and
tear only excepted.

(b) If the Units are to be returned to Lessor in accordance
with paragraph ll(a) above, then Lessee shall permit the Units to
remain on Lessee's property, without charge to Lessor, for a
period of up to 90 days subsequent to the time when the Units are
to be returned pursuant to said paragraph 1l(a). During such
period, Lessee shall, at its own risk and expense, (i) insure and
maintain the Units to Lessor's satisfaction, (ii) transport the
Units to any reasonable place on any railroad lines operated by
Lessee or to any connecting carrier for shipment, all as directed
by Lessor upon not less than 30 days' written notice to Lessee,
and (iii) permit Lessor or any person designated by it, including
the authorized representative or representatives of any prospec-
tive purchaser of any such Units, to inspect the same.

(c) The assembling, delivery, storage and transporting of
the Units as provided herein are of the essence of this Lease,
and upon application to any court of equity having jurisdiction
in the premises Lessor shall be entitled to a decree against
Lessee requiring specific performance of the covenants of Lessee

!

to so assemble, deliver, store and transport the Units. All
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amounts earned in respect of the Units after the date of expiration
of this Lease, after deduction of the reasonable expenses of

Lessee incident thereto, shall belong to Lessor and, if received

by Lessee, shall be promptly turned over to Lessor.

12. Lessee's Representations and Warranties. Lessee

represents and warrants to and covenants with Lessor as follows:

(a) That Lessee is a corporation duly organized, validly
existing and in good standing under the laws of the State of
Maine, that it is duly qualified to do business and in good
standing in each other jurisdiction in which the nature of its
business requires qualification as a foreign corporation and that
it has the corporate power to own its assets and to transact the
business in which it is engaged;

(b) That it has taken all corporate action required to
authorize the execution, delivery and performance of this Lease,
the Hulk Purchase Agfeement, the Reconstruction Agreement and
each other document to be executed and delivered by Lessee in
connection with the transactions contemplated by this Lease, the
Hulk Purchase Agreement and the Reconstruction Agreement, that
such execution, delivery and performance will not conflict with
or violate any provision of any law, rule or regulation, the
charter or by-laws of Lessee or any agreement, instrument,
undertaking, order, decree or judgment to which it is a party or
by which it is bound or result in a default, or an acceleration
of any obligation, under any of the same, and that it is not in

default under any of the same;
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(c) That there is no litigation or proceeding pending or
threatened against Lessee that might have a material adverse
effect on Lessee or that would prevent or hinder the performance
and observance by Lessee of its obligations hereunder or under
the Hulk Purchase Agreement, the Reconstruction Agreement or any
other document to be executed and delivered by Lessee in connec-
tion with the transactions contemplated by this Lease, the Hulk
Purchase Agreement or the Reconstruction Agreement;

(d) That this Lease, the Hulk Purchase Agreement, the
Reconstruction Agreement and each other document to be executed
and delivered by Lessee in connection with the transactions
contemplated by this Lease, the Hulk Purchase Agreement or the
Reconstruction Agreement constitute (or will, when executed and
delivered as contemplated hereby or thereby, constitute) valid
and binding obligations of Lessee enforceable against Lessee in
accordance with the ferms thereof;

(e) That no authorization, consent, approval, ;egistration,
filing or other action by or with any governmental agency or
other regulatory body or any other person is necessary for the
acquisition and operation of the Units as contemplated by this
Lease or is otherwise required in connection with the transactions
contemplated by this Lease, the Hulk Purchase Agreement or the
Reconstruction Agreement, except such as have been obtained on or
prior to the date hereof or will be obtained on or prior to the

first delivery under the Hulk Purchase Agreement;
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(£f) That all financial statements for Lessee heretofore
furnished by it to Lessor in connection with the transactions
contemplated by this Lease, the Hulk Purchase Agreement or the
Reconstruction Agreement are true and accurate, fairly present
the financial condition and results of operations of Lessee as of
the respective dates thereof and for the respective periods
covered thereby and do not contain any untrue statement, or any
omission, of a material fact, and that there exists no fact,
situation or event that materially adversely affects or that will
materially adversely affect the properties, business, assets,
income, prospects or condition (financial or otherwise) of
Lessee; and

(g) That Lessee will at all times during the term maintain
stockholders' equity, determined in accordance with generally
accepted accounting principles, in an amount not less than the
then applicable Stipﬁlated Loss Value for the Units.

13. Defaults. An event of default hereunder (;Event

of Default") shall occur if (a) Lessee fails to pay any Rent or

any other amount due hereunder when and as the same shall become
due, and such failure either (i) continues for three days after
receipt by Lessee of written, telegraphic, telephonic, telecopied
or telexed notice of such failure or (ii) continues for 10 days
after the date on which such amount becomes due and payable, (b)
Lessee fails at any time to maintain any insuranpe coverage
prescribed herein, (c) Lessee fails dgly to perform or observe

any other covenant, condition or agreement contained herein or in
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any other document executed and delivered by Lessee in connection
with the transactions contemplated by this Lease, and such
failure continues for 20 days after the earlier of the date on
which Lessee knew or should have known of such failure or the
date of receipt by Lessee of written, telegraphic, telephonic,
telecopied or telexed notice of such failure, (d) Lessee shall
have made a materially false or misleading representation or
warranty herein or in any other document executed and delivered
by Lessee in connection with the transactions contemplated by
this Lease, (e) Lessee becomes unable to pay its debts as they
mature, commits an act of bankruptcy or becomes the subject of
any proceeding under the Federal bankruptcy laws or any other
insolvency laws (as now or hereafter in effect) (provided,
however, that, if such proceedings are commenced by a party other
than Lessee and are stayed or dismissed within 30 days after the
commencement thereocf, then the same shall not c¢constitute an Event
of Default), (f) Lessee permits any substantial part of its
property to be subject to a levy, seizure, assignment or sale by
or for any creditor of Lessee or any governmental agency, (9)
Lessee fails timely to comply with any obligation under any one
or more other agreements, instruments or undertakings (including
any other leases) to which it is a party or by which it is bound
and under which the ocutstanding principal sum due for borrowed
money, for the deferred purchase price of property, for the
payment of rent or otherwise equals or exceeds $100,000 in the

aggregate for all such agreements, instruments and undertakings,
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or (h) Lessee has rendered against it a final judgment or judgments
aggregating in excess of $50,000, and such judgment or judgments
remain outstanding and undischarged for a period of 10 days

during which execution of such judgment or judgments has not been
effectively stayed. Promptly upon becoming aware of the occurrence
of any Event of Default or any event that, with notice or lapse

of time or both, would constitute an Event of Default (an "Incip-

ient Default"), Lessee shall give to Lessor written notice of

such Event of Default or Incipient Default.

14. Remedies. (a) Upon the occurrence of an Event of
Default, Lessor at its option may (i) proceed by appropriate
court action to enforce performance by Lessee of its obligations
hereunder or to recover from Lessee any and all damages and
expenses that Lessor shall have sustained by reason of Lessee's
default or on account of Lessor's enforcement of its remedies
hereunder, (ii) take possession of the Units and thereupon
Lessee's right to the possession thereof shall terminate (it
being understood, however, that such taking of possession shall
neither terminate this Lease nor discharge Lessee's obligations
and duties hereunder, including, without limitation, Lessee's
obligation to pay to Lessor the damages provided for herein),
and/or (iii) terminate this Lease and Lessee's rights hereunder.
In the event of any such repossession, Lessor at its option may
lease the Units for such period, at such rent and to such person
as Lessor may elect, or may sell the Units at public or private

sale, without demand or notice of intention to sell, or notice of

27



sale, to Lessee and with or without having the Units at the place
of sale, and all proceeds realized by Lessor from any such lease

or sale shall be retained by Lessor, without any duty to account
for or pay over the same to Lessee. In the event of termination

of this Lease, as aforesaid, Lessee shall pay to Lessor on the

date of such termination, as liquidated damages for the loss of a
bargain and not as a penalty, an amount equal to the excess, if
any, of the Stipulated Loss Value of the Units as of the date of
such termination over the then fair market sales value of the
Units, determined (at Lessee's expense) by an independent appraiser

selected by Lessor (provided, however, that if Lessor shall have

sold the Units prior to the making of such determination, the
fair market sales value of the Units for purposes of this sentence
shall be equal to the net proceeds of such sale actually realized
by Lessor), and Lessee shall also be liable to Lessor for an
amount egual to the Sum of (A) any unpaid Rent due in respect of
the Units to and including the date of termination o; this Lease,
(B) any accrued Impositions or other amounts payable under this
Lease, (C) all costs, expenses, losses and damages incurred or
sustained by Lessor by reason of Lessee's default, (D) all
amounts earned in respect of the Units after the date of termina-
tion of this Lease, and (E) interest at the rate set forth in
paragraph 2(d) above on the amount of such excess, and on each
other amount referred to in this sentence, from the due date
thereof until paid in full.

(b) LESSEE HEREBY VOLUNTARILY AND KNOWINGLY WAIVES, TO THE

EXTENT PERMITTED BY APPLICABLE LAW, ANY AND ALL RIGHTS TO NOTICE
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AND/OR A HEARING PRIOR TO ANY RETAKING OF POSSESSION OF THE UNITS
BY LESSOR OR ITS AGENTS UPON THE OCCURRENCE OF AN EVENT OF
DEFAULT, AND FOR SUCH PURPOSE LESSOR SHALL HAVE THE RIGHT,
INSOFAR AS LESSEE CAN AUTHORIZE SUCH ACTION, TO ENTER UPON ANY
PREMISES ON WHICH THE UNIT OR UNITS MAY BE SITUATED AND REMOVE
THE SAME THEREFROM. ANY DAMAGES OCCASIONED BY SUCH TAKING OF
POSSESSION ARE HEREBY EXPRESSLY WAIVED BY LESSEE.

(c) In connection with the exercise of its remedies here-
under, Lessor may require Lessee to deliver the Units to Lessor,
in the condition provided for in paragraph ll(a) above. For the
purpose of delivering possession of any Units to Lessor as above
required, Lessee shall at its own cost, expense and risk (except
as hereinafter stated):

(i) forthwith place such Units in such reasonable
storage place on Lessee's lines of railroad as Lessor may desig-
nate or, in the absehce of such designation, as Lessee may
select; provided that, in the event Lessor shall des;gnate
storage tracks which are then unavailable either because such
tracks are then being used to store equipment owned by a third
party pursuant to a contractual obligation of Lessee to provide
storage therefor or because the storage of the Units on such
tracks would materially impair the ability of Lessee to meet its
obligations to perform services as a common carrier to the
public, then Lessee agrees to so store the Units upon such other
storage tracks as shall then be so avgilable and nearest to such

storage tracks designated by Lessor;
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(ii) permit Lessor to store such Units in such reason-
able storage place on Lessee's lines of railroad without charge
for insurance, rent or storage until such Units have been sold,
leased or otherwise disposed of by Lessor and during such period
of storage Lessee shall continue to maintain all insurance
required by paragraph 9 hereof; and

(iii) transport the Units to any place on the lines of
railroad operated by Lessee or to any connecting carrier for
shipment, all as Lessor may direct in writing.

(d) 1If Lessor shall incur any expenses (including, without
limitation, attorneys' fees) in the enforcement of any of its
rights under this Lease without having brought any action, suit
or other proceeding to enforce the same, or if Lessor shall bring
any such action, suit or other proceeding and shall be entitled
to judgment, then Lessor may recover from Lessee its reasonable
expenses so incurred;

(e) All rights and remedies conferred on Lesso; by this
Lease or by law shall be cumulative and in addition to every
other right and remedy available to Lessor. No failure on the
part of Lessor to exercise, and no delay in exercising, any right
or remedy hereunder shall operate as a waiver thereof, unless
such right or remedy is specifically waived by Lessor in writing,
nor shall any single or partial exercise by Lessor of any right
or remedy hereunder preclude any other or further exercise

thereof or the exercise of any other right or remedy.

15. Purchase Option. (a) Provided that this Lease has not

been earlier terminated and that no Event of Default or Incipient
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Default shall have occurred and be continuing, Lessee may purchase,
in whole but not in part, the Units at the expiration of the Term
for a purchase price equal to the then fair market sales value of
the Units (such value to be determined by mutual agreement of
Lessor and Lessee or, failing such agreement, by the appraisal
procedure described in paragraph 15(b) below). Lessee shall
deliver to Lessor written notice of Lessee's desire to exercise
such right to purchase not more than 90 nor less than 60 days
prior to the expiration of the Term (it being understood and
agreed that such notice shall not be revocable by Lessee for any
reason). In the event of the giving of such notice, Lessee shall
purchase the Units on the day after the date of expiration of the
Term, by paying to Lessor, in cash, the fair market sales value
thereof, it being understood and agreed that this Lease (in-
cluding the obligation to pay Rent hereunder) will continue in
effect on the same térms and conditions as are set forth herein,
as to the Units until the date of Lessee's purchase ;hereof.

Upon receipt of payment of the purchase price therefor, Lessor
shall transfer to Lessee all of Lessor's right, title and interest
in and to the Units, such transfer to be without recourse to or
warranty by Lessor (other than a warranty against Lessor's
Liens).

(b) 1If Lessor and Lessee are unable, within a period of 15
days after delivery of Lessee's notice of desire to exercise the
option afforded by paragraph 15(a) abgve, to agree upon any
determination provided for herein as to the fair market sales

value of the Units, then such value shall be determined by the
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following procedure: If either party shall have given written
notice to the other requesting determination of such value by
this appraisal procedure, the parties shall consult for the
purpose of appointing a gqualified independent appraiser by mutual
agreement. If no such appraiser is so appointed within 5 days
after such notice is given, each party shall appoint an independent
appraiser within 10 days after such notice is given, and the two
appraisers so appointed shall within 15 days after such notice is
given appoint a third independent appraiser. If no such third
appraiser is appointed within 15 days after such notice is given,
either party may request the American Arbitration Association to
make suchvappointment, and both parties shall be bound by any
appointment so made. Any appralser or appraisers appointed
pursuant to the foregoing appraisal procedure shall be instructed
to determine the fair market sales value of the Units within 15
days after its or their appointment. If the parties shall have
appointed a single appraiser or if either party shall have failed
to appoint an appraiser, the determination of such fair market
sales value made by the single appraiser appointed shall be final
and binding upon the parties hereto. If three appraisers shall
be appointed, the determination thereof made by the appraiser
that differs most from the other two appraisers shall be excluded,
the remaining two determinations shall be averaged and such
average shall be final and binding upon the parties hereto. For
purposes of the foregoing, (i) the fa;r market sales value of the

Units shall be determined on the basis of, and shall be equal in
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amount to, the purchase price that would obtain in an arm's-length
transaction between an informed and willing purchaser and an
informed and willing seller, in each case under no compulsion to
buy or sell and (ii) in such determination, any costs of removal
from the location of current use shall be a deduction from such
value. All expenses of the foregoing appraisal procedure shall

be borne by Lessee.

17. Tax Representations and Warranties of Lessee. Lessee

represents, warrants and covenants to Lessor that for purposes of
the Internal Revenue Code of 1954, as amended ("Code") and the
Treasury Regulations and other authority interpreting or applying
the Code, and any other applicable Federal, state or local tax
law:

(a) It has filed all regquired tax returns and has paid all
taxes shown as due and payable thereon or otherwise assessed
against it (except fér any such taxes being contested by Lessee
in good faith by due diligence and by appropriate pr;ceedings);

(b) The transactions contemplated by this Lease will not
involve any "prohibited transaction" within the meaning of the
Employee Retirement Income Security Act of 1974, as amended, or
Section 4975 of the Code;

(c) Lessor will be treated as the owner and lessor of the
Units and Lessee will be treated as the lessee of the Units for
Federal, state and local income tax purposes.

(d) Without regard to the effects of inflation or deflation

during the Term, an amount equal to at least 20 percent of the

33



sum of the aggregate Purchase Price (as defined in the Hulk
Purchase Agreement) and aggregate Reconstruction Cost (as defined
in the Reconstruction Agreement) of the Units is a reasonable
estimate of what the fair market value of the Units will be at
the end of the Term after subtracting any cost to Lessor for
removal and delivery of possession of the Units to Lessor at the
end of the Term.

(e) The Term of the Lease is not in excess of 80 percent of
the original estimated useful life of the Units after recon-
struction in accordance with the Reconstruction Agreement for
Federal, state and local income tax purposes.

(£f) The use of the Units at the end of the Term by Lessor
or some person other than Lessee (or an affiliate) who could
lease or purchase the Units from Lessor is commercially feasible.

(g) Neither Lessee nor any person acting on its behalf has
made or will make any statement or has taken any action (or has
failed or will fail to act, if such failure would be; inconsistent
with Lessor's being treated as the owner and lessor of the Units
and Lessee's being treated as the lessee thereof for Federal,
state and local income tax purposes;

(h) Lessee has no knowledge of any facts inconsistent with
Lessor's being treated as the owner and lessor of the Units for
Federal, state and local income tax purposes;

(i) When the Units are delivered and accepted hereunder and
redelivered under the Reconstruction Agreement, the Units (as

respects the aggregate Reconstruction Cost of the Units) will be
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"new section 38 property" and will not have been used by any
person so as to preclude the "original use of such property" from
commencing with Lessor within the meaning of Section 48(b) of the
Code and "S-year property" within the meaning of Section 168(c)-
(2)(B) of the Code; and (as respects the aggregate Purchase Price
of the Units) will have an asset depreciation period of twelve
years, as permitted by asset guideline class 40.1 under the asset
depreciation range system of depreciation provided for in Sec-
tion 167(m) of the Code and Section 1.167(a)-1ll of the regula-
tions thereunder;

(j) Neither Lessee nor any person acting on its behalf will
use, or suffer the use of, the Units in such a way as would
disqualify the Units, as respects the aggregate Reconstruction
Cost of the Units, from being "new section 38 property," as
aforesaid (Lessee hereby agreeing to maintain sufficient records
to verify such use which records will be furnished to Lessor
within 30 days after a written demand therefor); and'

(k) All amounts includable in, or deductible from, Lessor's
gross income with respect to this Lease shall be treated as
derived from, or as allocable to, sources within the United
States for Federal income tax purposes and for the purposes of
the income tax laws of any foreign country in which the Lessee

uses or operates any of the Units.

18. Tax Matters. (a) For purposes of this paragraph 18:

"1ITC" shall mean the investment tax credit allowed for "new

Section 38 property" by Section 38 and Sections 46 et seqg. of the
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Code, in an amount equal to 10% of the aggregate Reconstruction

Cost of the Units; "Depreciation" shall mean (i) in respect of

the aggregate Purchase Price of the Units, depreciation deductions
with respect to such Purchase Price computed for Federal income
tax purposes on the basis of (A) the 150% declining balance
method of depreciation changing, at the time most advantageoﬁs to
Lessor, to the straight line method of depreciation provided for
in Section 167(b)(2) of the Code, (B) an asset depreciation
period of twelve years, as permitted by asset guideline class

40.1 under the asset depreciation range system of depreciation
provided for in Section 167(m) of the Code and Section 1.167(a)-1ll
of the regulations thereunder, (C) the "half-year" convention or
the "modified half-year" convention provided for in Section
1.167(a)~11l(c)(2) of such regulations, whichever is more advan-
tageous to Lessor, and (D) a gross salvage value equal to 10% of
such Purchase Price and (ii) in respect of the aggregate Recon-
struction Cost of the Units, the "cost recovery" deductions
allowed under Section 168 of the Code, computed on the basis of
treating the Units (as respects the aggregate Reconstruction

Cost) as "S5-year property"” under Section 168(c)(2)(B) and calcu-
lating the deductions pursuant to Section 168(b)(1)(A); and

"Tax Benefits" shall mean, collectively, both (A) the ITC with

respect to any Unit, for Lessor's taxable year in which occurs
the redelivery of such Unit pursuant to the Reconstruction
Agreement and (B) Depreciation with respect to any Unit, com-
mencing in Lessor's taxable year in which occurs the redelivery
of such Unit pursuant to the Reconstruction Agreement.

!
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({b) Lessee agrees that only Lessor (and not Lessee) shall
be entitled to claim the Tax Benefits with respect to the Units
and further agrees that in no event will Lessee be entitled to
inspect any tax returns or other records of Lessor. If, by
reason of any Cause (as defined in paragraph 18(c) below), Lessor
shall not be able to claim and/or to retain, without recapture or
disallowance, the Tax Benefits or any portion thereof (any such
inability being herein referred to as a "Loss"), then Lessee
shall pay to Lessor, on demand, such amounts as (after deduction
of all taxes required to be paid by Lessor on the receipt thereof)
shall, in the reasonable opinion of Lessor, be sufficient to
maintain Lessor's after-tax rate of return and periodic after-tax
cash flow and book income flow (collectively, Lessor's "Net Eco-

nomic Return") in respect of the transactions contemplated by

this Lease (computed on the same assumptions -~ including assumed
tax rates =-- as were utilized by Lessor in originaily evaluating
such transactions) at the same level that would have been realized
by Lessor had there been no such Loss of such Tax Benefits. For
purposes of this paragraph 18, a Loss of Tax Benefits shall occur
upon the date that Lessor pays to the Internal Revenue Service or
to any state, local or foreign taxing authority the amount of any
tax increase resulting from such a Loss or suffers a reduction in
the amount of any refund that Lessor would have been entitled to
receive but for such Loss.

(c) Lessee shall be required to make payment to Lessor
pursuant to paragraph 18(b) above if Lessor's Loss results from

any one or more of the following causes (each a "Cause"):
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(1) the occurrence of any event which would preclude
Lessor's treatment of any of the Units, with respect to their
Reconstruction Cost, as "new section 38 property" within the
meaning of Section 48(b) of the Code or as "5-year property"
within the meaning of Section 168(c)(2)(B) of the Code or which
would, with respect to Purchase Price, preclude Lessor's treat-
ment of any of the Units as having an asset depreciation period
of twelve years, under the asset depreciation range system of
depreciation provided for in Section 167(m) of the Code and Sec-
tion 1.167(a)~11 of the regulations thereunder; or

(ii) the basis of the Units under the Code for purposes
of computing the investment tax credit and cost recovery deduc-
tions with respect to the Reconstruction Cost being an amount
less than the_Reconstruction Cost thereof; or

(iii) the basis of the Units under the Code for purposes

of computing depreciétion with respect to the Purchase Price
being an amount less than the Purchase Price thereof: or

(iv) the sale or other disposition of all the Units or
any portion thereof or any interest therein after the occurrence
of an Event of Default, or any other act, or any failure to act,
on the part of Lessor or any of its officers, employees or agents
in connection with the exercise of remedies in respect of such
Event of Default; or

(v) the incorrectness of any representation or warranty
made by Lessee (including, without limitation, those made in

paragraph 17 above), or the breach by Lessee of any of its
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covenants contained in this Lease (including, without limitation,
those contained in this paragraph 18); or

(vi) any other act, failure to act or misrepresentation,
at any time, by Lessee or any of its officers, employees or
agents or by any sublessee or other person who acguires posses-
sion of the Units while the Units are leased to Lessee pursuant
hereto (including, without limitation, any act, failure to act or
misrepresentation in respect of the income tax returns of Lessee),
whether or not permitted.

(d) 1If, by reason of the making by Lessee of any modifica-
tion of or addition to the Units (whether or not permitted or
necessitated by paragraph 8 above), Lessor is required to include
in Lessor's gross income for Federal income tax purposes any
amount that otherwise would not be required to be included
therein, then Lessee shall pay to Lessor, on demand, such amounts
as (after deduction 6f all taxes required to be paid by Lessor on
the receipt thereof) shall, in the reasonable opinio; of Lessor,
be sufficient to maintain Lessor's Net Economic Return in respect
of the transactions contemplated by this Lease (computed on the
same assumptions =-- including assumed tax rates =-=- as were
utilized by Lessor in originally evaluating such transactions) at
the same level that would have been realized by Lessor had such
amount not been included in its gross income.

(e) If Lessor is not permitted to treat for Federal or for-
eign income tax purposes all amounts includable in Lessor's gross

income with respect to this Lease, and all deductions allowable
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to Lessor with respect to this Lease, as derived from, or as
allocable to, sources within the United States, then Lessee shall
pay to Lessor, on demand, such amounts as (after deduction of all
taxes required to be paid by Lessor on the receipt thereof)
shall, in the reasonable opinion of Lessor, equal (i) the addi-
tional foreign tax credit that would have been allowable to
Lessor had such amounts of income and/or deductions with respect
to this Lease been excluded from the computation of Lessor's
allowable foreign tax credits, plus (ii) the amount sufficient to
maintain Lessor's Net Economic Return in respect of the trans-
actions contemplated by this Lease (computed on the same assump-
tions--including assumed tax rates--as were utilized by Lessor in
originally evaluating such transactions) at the same level that
would have been realized by Lessor had such income and/or deduc-
tions with respect to this Lease been treated as derived from, or
allocable to, sources within the United States.

(f) Lessee shall pay to Lessor, on demand, an amount egqual
to the amount of any increase in income taxes (Federal, state or
local) of Lessor that may result from the inclusion in Lessor's
gross income of any amount reguired to be paid to Lessor or for
Lessor's account pursuant to this paragraph 18 or pursuant to
paragraphs 2(c) or 8(b) of this Lease.

19. Assignment by Lessor; Actions on Behalf of Lessee. (a)

Lessee acknowledges and agrees that Lessor may, at its option,
assign its interest in this Lease and in the Units to one or more

financial institutions or other persons (including, without
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limitation, affiliates of Lessor), each of which assignees will
rely on, and will be entitled to the benefits provided by, this
Lease. Lessee covenants that, upon the occurrence of any such
assignment, Lessee will recognize the rights of each assignee
(including, to the extent set forth in any instrument of assign-
ment, the right to give directions to Lessee, to receive the Rent
and other payments due under this Lease and to exercise all
remedies afforded to Lessor), will continue to perform and
observe all of its obligations hereunder and will not seek to
terminate this Lease, notwithstanding any default on the part of
Lessor (whether arising hereunder or under any other obligation
of Lessor to Lessee), or to reguire any such assignee to perform
or observe any obligation of Lessor, any and all rights of Lessee
so to do being hereby waived as to each such assignee.

(b) If Lessee fails to pay any Rent or other amount due
under this Lease or fails to comply with any of its agreements
contained herein, Lessor or any such assignee may (but shall be
under no obligation to) make such payment or comply with such
agreement, without releasing Lessee from any of its obligations
hereunder, and the amount of any such payment and the reasonable
expenses of Lessor or such assignee, as the case may be, incurred
in connection with such payment or other action, together with
interest thereon at the rate set forth in paragraph 2(d) above,
shall be payable by Lessee, on demand, to Lessor or such assignee,

as the case may be.

20. Quiet Enjoyment; Survival. (a) As long as there shall

be no Event of Default or Incipient Default hereunder, neither
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Lessor nor any person claiming through or under Lessor shall
interfere with Lessee's right to quiet enjoyment and use of the
Units during the Term therefor.

(b) Any other provision of this Lease to the contrary
notwithstanding, it is hereby agreed that the representations,
warranties and covenants of Lessee contained herein shall survive
the expiration or termination of this Lease, to the extent
required for the full performance and observance thereof, and
that no such expiration or termination shall release Lessee from
any then outstanding obligations or duties to Lessor hereunder.

(c¢c) No obligation of Lessor to Lessee as to the Units shall
survive the expiration or termination of this Lease, and, should
Lessor permit the use of the Units beyond the Term, (i) the
obligations of Lessee hereunder shall continue during such period
of permissive use and (ii) no such permissive use shall be
construed as a renewél of the Term with respect to the Units or
as a waiver of any right, or as a continuation of an; obligation,
of Lessor hereunder, it being understood that Lessor may take
possession of the Units, on reasonable notice and demand, at any

time.

21. Miscellaneous. Nothing contained in this Lease shall

’be deemed to confer upon Lessee any right, title or interest in

and to the Units except as a lessee thereof. This Lease shall be
binding upon and shall inure to the benefit of the parties hereto
and, subject to paragraph 8(a) above, their respective successors

and assigns. Time is of the essence of this Lease. This Lease
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shall be governed by and construed in accordance with the substan-
tive laws of the Commonwealth of Massachusetts. The invalidity
of any provision of this Lease in any jurisdiction shall not
render ineffective the remaining provisions hereof, nor shall any
such invalidity render any such provision ineffective in any
other jurisdiction. All computations of interest hereunder shall
be based on a 360-day year of twelve 30-day months. All notices
and other communications hereunder shall be in writing, shall be
given by personal delivery or sent by certified mail, postage
prepaid and return receipt requested, to the parties at their
respective addresses set forth above (or such other addresses as
they may specify) and shall be deemed effective when so delivered
or mailed. The provisions of the Schedules are hereby incorporated
into, and made a part of, this Lease as if set forth in full
herein. Lessee agrees from time to time to execute and deliver
such further documenfs and to perform such further acts as may
reasonably be requested by Lessor in order to carry ;ut and
effectuate the purposes of this Lease. This Lease contains the
entire agreement between the parties hereto and supersedes and
cancels any prior agreements or understandings between them with
respect to the subject matter hereof. This Lease may not be
modified, terminated or discharged except by a written instrument
signed by Lessor and Lessee. This Lease may be executed in any
number of counterparts, all of which shall constitute one and the
same instrument; provided that, to the extent, if any, that this

Lease constitutes chattel paper (as such term is defined in the
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Uniform Commercial Code as in effect in the applicable jurisdic-
tion), no security interest in this Lease may be created through

the transfer or possession of any counterpart other than Counter-

part No. 1.

IN WITNESS WHEREOF, the parties hereto have executed this
Lease as of the date first above written.

[Corporate Seal]

DENCO ENTERPRISES, INC
as Lessor

Attesté&x/‘z‘&/ By %W g

72:) David E. Nassif, President
Title: W

.7

[Corporate Seal] BANGOR AND AROOSTOOK RAILROAD
COMPANY,
as Lessee

Owen H. Brldgham
Title: 4Z¢¢¥%><il/é%{i

President - Fin
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ACKNOWLEDGEMENTS

COMMONWEALTH OF MASSACHUSETTS )
) ss:
COUNTY OF SUFFOLK )

45 7R

The foregoing instrument was acknowledged before me this
day of December, 1983 by David E. Nassif, President of DENCO

Enterprises, Inc., a Massachusetts corporation, on behalf of the

R <

Not#ry Public v
My commission expires: N//a./?f

corporation.

COMMONWEALTH OF MASSACHUSETTS )
) ss:
COUNTY OF SUFFOLK )
ing i ' s /5T
The foregoing instrument was acknowledged before me this
day of December, 1983 by Owen H. Bridgham, Vice President - Finance

of Bangcr and Aroostook Railroad Company, a Maine corporation, on

behalf oi the corporation.

| . C Gl
Notaé& Public 4
My c¥mmission expires: I//’ﬁ—/fy
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Exhibit A to Railroad
Equipment Lease
Agreement

CERTIFICATE OF ACCEPTANCE
UNDER RAILROAD EQUIPMENT LEASE AGREEMENT

TO: DENCO Enterprises, Inc.
(the "Lessor")

I, a duly appointed and authorized representative of BANGOR
AND AROOSTOOK RAILROAD COMPANY (the "Lessee") under the Railroad
Equipment Lease Agreement dated as of December , 1983 between
Lessor and Lessee, do hereby ceritfy that I have inspected,
received, approved and accepted delivery under the Lease of the
following Units:

TYPE OF EQUIPMENT:
PLACE ACCEPTED:

DATE ACCEPTED:
NUMBER OF UNITS:
MARKED AND NUMBERED:

I do further certify that the foregoing Units are in good
order and condition and were reconstructed in accordance with the
Specifications (as defined in a certain Reconstruction Agreement
dated December __ , 1983 between Lessor and Lessee (the "Recon-
struction Agreement")) thereto, that Lessee has no knowledge of
any defect in any of the foregoing Units with respect to design,
manufacture or condition or in any other respect, and that each
Unit has been labeled by means of a plate or a stencil printed in
contrasting colors upon each side of the Unit in letters not less
than one inch high as follows:

"Owned by and Leased From DENCO Enterprises,
Inc. Under Lease Filed Pursuant to Interstate
Commerce Act, Section 20c."

The execution of this Certificate will in no way relieve or
decrease the responsibility of the Seller (as defined in the Hulk
Purchase Agreement dated December _ , 1983 between Lessor and
Lessee) or Rebuilder (as defined in the Reconstruction Agreement)
for any warranties it has made with respect to the Units.

Dated: , 19

Inspector and Authorized
Representative of Lessee
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EQUIPMENT SCHEDULE NO.
to Railroad Equipment Lease Agreement
Dated as of December _ , 1983
Between DENCO Enterprises, Inc., as Lessor,

and Bangor and Aroostook Railroad Company, as Lessee

Dated: December __ , 1983

The following provisions are hereby incorporated by
reference into, and constitute an integral part of, the above-
described Railroad Equipment Lease Agreement (the "Lease"):

1. Description of the Units (see paragraph 1 of the
Lease): the railroad boxcars described in Schedule A to this
Equipment Schedule, purchased by Lessor pursuant to a Hulk
Purchase Agreement, dated as of the date of the Lease (the

"Hulk Purchase Agreement"), between Lessor and Lessee and recon-

structed pursuant to a Reconstruction Agreement, dated as of the

date of the Lease (the "Reconstruction Agreement"), between

Lessor and Lessee, each of which has an estimated aggregate
Purchase Price (as defined in the Hulk Purchase Agreement) and
Reconstruction Cost (as defined in the Reconstruction Agreement)
of $38,117.

2. Base Lease Commencement Date (see paragraph 2(a)
of the Lease): January 1, 1984.

3. Facilities Charges (see paragraph 2(b) of the
Lease): with respect to any Unit, an‘amount equal to the product

of (i) 1/90th of .036 multiplied by (ii) the Purchase Price (as
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defined in the Hulk Purchase Agreement) for such Unit multiplied
by (iii) the number of days elapsed from and including the date
of payment for such Unit pursuant to the Hulk Purchase Agreement
to but excluding the date of payment of the Reconstruction Cost
for such Unit pursuant to the Reconstruction Agreement.

4. Interim Rent (see paragraph 2(b) of the Lease):
with respect to any Unit, an amount egqual to the product of (i)
1/90th of .036 multiplied by (ii) the sum of the Purchase Price
and the Reconstruction Cost (as defined in the Reconstruction
Agreement) for such Unit, multiplied by (iii) the number of days
elapsed from and including the date of payment of the Reconstruc-
tion Cost for such Unit to but excluding the Base Lease Commence-
ment Date.

5. Basic Rent Factor (see paragraph 2(b) of the
Lease): .036 multiplied by the sum of the Purchase Price and the

Reconstruction Cost of all of the Units; provided however, that,

if there shall occur any Change in Tax Law (as hereinafter de-
fined), then Lessor shall determine, and shall transmit to Lessee
in writing, a revised percentage to be used in computing the
amount of each payment of Basic Rent, Interim Rent or Facilities
Charge thereafter payable under the Lease, which revised percen-
tage shall be calculated so as to maintain Lessor's Net Economic
Return in respect of the transactions contemplated by the Lease
(computed on the same assumptions - including assumed tax rates -
as were utilized by Lessor in originally evaluating such transac-

tions) at the same level that would have been realized by Lessor
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had such Change in Tax Law not occurred (it being understood and
agreed that, in determining any revised percentage the utiliza-
tion of which would have the effect of reducing the amount of
Basic Rent, Interim Rent or Facilities Charge otherwise payable
under the Lease, Lessor will give effect to any such Change in
Tax Law only to the extent that Lessor is actually able to
realize the additional tax benefits, if any, resulting from such
Change in Tax Law). Such revised (or re-revised) percentage
shall constitute the percentage to be used for computing the
Basic Rent Factor for all purposes of the Lease. A '"Change in
Tax Law" shall be deemed to have occurred in the event, and only
in the event, that any amendment to the Code, or any new or
amended regulation thereunder, or any published administrative or
judicial interpretation or decision in respect of the Code or of
any regulation thereunder, as the case may be, is enacted,

promulgated or issued (i) on or after to December __ , 1983, or

(ii) effective as of a date after December _ , 1983 or as of a
date (or in respect of a period commencing) prior thereto, the
effect of which, in any such case, is to cause, in Lessor's good
faith judgment, a change in the assumed tax benefits that were

taken into account by Lessor in originally evaluating the transac-

tions contemplated by the Lease.

6. First Basic Rent Date (see paragraph 2(b) of the
Lease): the Base Lease Commencement Date.

7. Stipulated Loss Value of a Unit (see paragraph 10(a)
of the Lease): an amount determined ;s specified in Exhibit A
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hereto; provided however, that, if there shall occur any Change

in Tax Law, then Lessor shall determine, and shall transmit to
Lessee in writing, a schedule of revised percentages to be used
(in substitution for the percentages appearing in Exhibit A
hereto, in the column entitled "Percentage of Cost") in computing
the Stipulated Loss Value of a Unit as of any future date of
determination, which revised percentages shall be calculated.so
as to maintain Lessor's Net Economic Return in respect of the
transactions contemplated by the Lease (computed on the same
assumptions - including assumed tax rates - as were utilized by
Lessor in originally evaluating such transactions) at the same
level that would have been realized by Lessor had such Change in
Tax Law not occurred (it being understood and agreed that, in de-
termining any revised percentages the utilization of which would
have the effect of reducing the Stipulated Loss Value of the
Units, Lessor will give effect to any such Change in Tax Law only
to the extent that Lessor is actually able to realiz; the addi-
tional tax benefits, if any, resulting from such Change in Tax
Law). Such schedule of revised percentages shall be deemed to
constitute, for all purposes of the Lease, the "Percentage of
Cost" column of Exhibit A hereto.

Capitalized terms used in this Equipment Schedule and
not otherwise defined herein shall have the respective meanings

specified in the Lease.
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This Equipment Schedule is hereby accepted by:

[Corporate Seal]

Attest:

Title:

[Corporate Seal]

Attest:

Title:

DENCO ENTERPRISES, INC.,
as Lessor

By:

David E. Nassif, President

BANGOR AND AROOSTOOK RAILROAD
COMPANY,

as Lessee

By:

Owen H. Bridgham, Vice
President - Finance
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ACKNOWLEDGMENTS
COMMONWEALTH OF MASSACHUSETTS )
COUNTY OF SUFFOLK ; =%
The foregoing instrument was acknowledged before me
this __ day of December, 1983 by David E. Nassif, President of

DENCO Enterpirses, Inc., a Massachusetts corporation, on behalf

of the corporation.

Notary Public

My commission expires:

COMMONWEALTH OF MASSACHUSETTS )
COUNTY OF SUFFOLK ; =5

The foregoing instrument was acknowledged before me this
day of December, 1983 by Owen H. Bridgham, Vice President -

Finance of Bangor and Aroostook Railroad Company, a Maine corpora-

tion, on behalf of the corporation.

Notary Public

My commission expires:
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Exhibit A to
Equipment Schedule

STIPULATED LOSS VALUE

The Stipulated Loss Value of a Unit, as of the date of
Total Loss (as defined in paragraph 10(a) of the Lease) of such
Unit, shall be an amount determined by multiplying the aggregate
of the Purchase Price (as defined by reference in the Equipment
Schedule) and the Reconstruction Cost (as defined by reference in
the Equipment Schedule) for such Unit by the applicable percen-
tage set forth below with respect to the period in which such
Total Loss occurs:

Interim Period or
Quarterly Period* Percentage of Cost

Interim Period

1 100%
2 100
3 100
4 100
5 100
6 + 100
7 100
8 100
9 100
10 100

The Interim Period shall commence on the date of delivery of
such Unit pursuant to the Lease and shall extend to but not
include the Base Lease Commencement Date. The first quarter-
ly period shall commence on the Base Lease Commencement Date
and shall extend to, and shall include, the first quarter-
anniversary of the Base Lease Commencement Date (i.e., the
same numerical date in the third ensuing month); the second
(and each subsequent) gqguarterly period shall commence on the
day after such first (or next subsequent) quarter-anniversary
and shall extend to, and shall include, the second (or next
subsequent) quarter-anniversary of such date.
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Interim Period or

Quarterly Period* Percentage of Cost
11 100.0%
12 100.0
13 100.0
14 100.0
15 100.0
16 100.0
17 100.0
18 100.0
19 100.0
20 100.0
21 100.0
22 100.0
23 100.0
24 100.0
25 100.0
26 100.0
27 100.0
28 100.0
29 100.0
30 100.0
31 100.0
32 100.0
33 100.0
34 100.0
35 100.0
36 96.785
37 - 93.021
38 89.257
39 85.491
40 81.720
41 77.504
42 73.287

~ 43 69.068
44 64.849
45 60.017
46 55.181
47 50.340
Thereafter 45.504
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